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Introduction
The Bullfrog Flats property is an approximately 1,000-acre area located in the western portion
of Cle Elum, Washington in an area of the city known as the Urban Growth Area (UGA). The
property is generally bounded to the north and west by Bullfrog Road, to the south by
Interstate 90, and to the east by SR903 and the Laurel Hill Memorial Cemetery (generally
referred to herein as the Bullfrog Flats UGA).
In 2002, Trendwest Properties, who owned the property at that time, completed a Master Plan
for the development of the Bullfrog Flats UGA property. The Master Plan consisted of a mixed
residential, commercial, recreational, and public facilities development. An Environmental
Impact Statement (EIS) was prepared for the project in 2002 and the City of Cle Elum approved
the Master Plan, a Subarea Plan, and a Development Agreement for the project; the property
was annexed to the City that same year. The property is currently owned by New Suncadia, LLC
(Suncadia). Sun Communities is in the process of acquiring 824 acres of the property from
Suncadia and is proposing revisions to the Approved Master Plan; the new project is known as
47° North.
The methodology for this water supply assessment included obtaining and reviewing
information regarding current water management conditions in the Upper Kittitas Basin and
determining if adequate water rights/supply are present for proposed amendments to the
Approved Bullfrog Flats UGA Master Plan. When the FEIS was completed in 2002 Trendwest did
not have adequate water rights and mitigation in place to serve the proposed development of
the property. Shortly thereafter, Trendwest secured the necessary water right use
authorizations for the Bullfrog Flats UGA property.
Since the EIS, the Yakima Basin Adjudication has continued and is nearing completion; the
Yakima Basin Integrated Plan has been established and is being implemented; Chapter 173539A WAC, the Upper Kittitas Groundwater Rule was adopted by the Department of Ecology;
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and water rights have been acquired to serve the project, provide mitigation, and establish
water banks to supply water to third-party users.
Background
The Master Plan approved for the Bullfrog Flats UGA property in 2002 provided for the
construction of 1,334 dwelling units, including 810 single family units and 524 multi-family
units, as well as a 75-acre business park, and 7.5 acre area for the construction of 50 affordable
housing units. In accordance with the provisions of the Development Agreement, 12 acres of
the Bullfrog Flats UGA property were dedicated to the City in 2002 for the water treatment
plant, 35 acres were dedicated to the Cle Elum School District in 2003, and 175 acres were
dedicated to the City in 2008 to establish the Washington State Horse Park. No other significant
development activities have occurred on the property to date.
The Bullfrog Flats UGA Development Agreement between the City and Suncadia was amended
in 2017 to extend the termination date by 10 years to 2027. Recently, Suncadia informed the
City that they had entered into an agreement to potentially sell approximately 824 acres of the
property to Sun Communities. Sun Communities intends to submit an application to the City
proposing amendments to the approved Master Plan for a project known as 47° North that
would maintain the total number of dwelling units at 1,334, but would reduce the number of
single family residences to 527 units, reduce the number of multi-family dwelling units to 180,
and would add a Recreational Vehicle (RV) resort with 627 RV sites. These changes would
reduce the amount of water needed to supply development of the Bullfrog Flats UGA (including
the 47° North site).
Yakima Basin Adjudication
In 1977, the Department of Ecology filed an action in the Yakima County Superior Court to
determine the legality of more than 4,000 claims for use of surface water in the Yakima River
Basin. Water use must have been established prior to 1917 for a claim to be valid. The court
case, Ecology v. James J. Acquavella, et al, included a thorough examination of each claim by
Ecology, the court, and other parties. Claims ranged from small individual uses to major claims
for irrigation districts and cities, and for federally based water rights such as Indian tribes and
the U.S. Forest Service.
Starting in 1989, the court issued a series of Conditional Final Orders as water rights assessment
work was completed in one of the 31 Yakima subbasins. Superior Court Judge F. James Gavin
entered the Final Decree in the case on May 9, 2019. This Final Decree defines the relative
priorities of about 2,300 surface water rights in the Yakima Basin under Washington State’s
water law. It also integrates all the Conditional Final Orders entered in the case, other orders
governing administration of the waters of the Yakima Basin, and the Final Schedule of Rights.
The Final Decree includes Adjudicated Water Rights, with priority dates ranging from 1884 to
1893, that are now owned by Suncadia and approved for use in the Bullfrog Flats UGA.
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Yakima Basin Integrated Plan
Following a severe drought in 1977, Congress directed the Bureau of Reclamation to work with
the State of Washington to study and develop a plan to provide water for irrigation, treaty
rights, aquatic life and fish habitat. This project was entitled the Yakima River Basin Water
Enhancement Program (YRBWEP). Fish passage issues were identified early on as a limiting
factor for salmonids in the basin. The Hoover Power Plant Act of 1984 authorized fish passage
facilities throughout the Yakima Basin, partially funded by the Bonneville Power Administration.
Conservation and instream flow projects became the focus following drought in the early
1990’s with funding provided by the Bureau of Reclamation and the State of Washington.
Increasing demand for water combined with loss of snowpack due to climate change,
continuing pressure on salmonids, and another drought in 2005 prompted the Bureau of
Reclamation and Ecology to create a stakeholder workgroup to address other elements of the
water supply and fisheries issues. In 2009, this group began developing the Yakima Basin
Integrated Plan (YBIP), a watershed-scale approach to sustainable water supply for both
instream and out-of-stream uses.
The YBIP is a 30-year, 3-billion-dollar plan consisting of a package of actions within 7 elements.
These include fish passage, structural and operational changes to existing infrastructure,
increased surface storage, groundwater storage, habitat enhancement, conservation and
market allocation of water rights. Although implementation of the YBIP is not likely to
influence development of the Bullfrog Flats UGA (including the 47° North site), water rights
acquired for the project, mitigation actions, and water banks operated by Suncadia are
consistent with the objectives of the YBIP.
Chapter 173-539A WAC, the Upper Kittitas Groundwater Rule
In response to a petition requesting the unconditional withdrawal of all unappropriated
groundwater in Kittitas County until enough is known about potential effects on senior water
rights and stream flows from the development of new groundwater uses, the Department of
Ecology adopted the Upper Kittitas groundwater rule, effective January 22, 2011. Because it is
known that groundwater withdrawals will capture water that would contribute to flows in the
Yakima River, the rule requires mitigation to offset consumptive use from any new
groundwater withdrawals within the rule area, including withdrawals from permit-exempt
wells. Surface water was excluded from the rule because it has been previously determined
that surface water has been fully appropriated and is not available for new consumptive uses.
The rule places limits on the amount of water that can be used for domestic uses and requires
all new uses to be “water budget neutral”. To be considered water budget neutral, a new user
must mitigate their project’s new consumptive use with an interest in a senior water right.
Senior water rights are those that have been transferred to the State Trust Water Right
Program and remain instream to be used to mitigate for new uses. By mitigating a new use
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with a senior water right, or “water banking”, a new user is considered “water budget neutral”
and authorized to establish a new use of water under the rule.
Prior to adoption of the rule, Suncadia acquired water rights from the Yakima River, Teanaway
River, Big Creek, First Creek and Swauk Creek that were previously used for irrigation. These
rights, totaling 2,454.32 acre-feet of consumptive use are used by Suncadia to supply water to
development of the Master Plan Resort and Bullfrog Flats UGA (including the 47° North site);
mitigate consumptive use by induced offsite development caused by Suncadia’s development;
mitigate consumptive use resulting from development of the fallowed land formally irrigated;
and placing water in Ecology’s Trust Water Rights Program for instream flow purposes and for
purchase for new development by third parties within certain portions of the rule area.
Suncadia operates 4 of the 19 water banks in the Yakima Basin, one of which has been fully
allocated to purchases by third parties. Since 2010, transactions through Suncadia’s water
banks have provided water for more than 400 parcels in the Upper Kittitas Basin.
Suncadia’s Water Rights and Water Use
As noted above, Suncadia acquired water rights for the Suncadia Resort, Bullfrog Flats UGA and
mitigation purposes. Based on modeling, a total of 1,270 acre-feet of consumptive water was
required for full buildout of the Suncadia Resort and development of the Bullfrog Flats UGA
under FEIS Preferred Alternative in 2002 and consistent with the Development Agreement.
There are five water rights that serve the Suncadia Resort and three other water rights that are
authorized to serve the Bullfrog Flats UGA. The five water rights that serve the Suncadia Resort
are owned by the Suncadia Water Company, LLC. The remaining rights are used for mitigation
for water consumed by induced offsite development, development of fallowed land formally
irrigated by the Suncadia’s water rights, and instream flows, held in Ecology’s Trust Water
Rights Program.
Trendwest and the City of Cle Elum signed an agreement relating to the Water Supply for the
Bullfrog Flats UGA on June 19, 2001. At that time Trendwest agreed to transfer the rights, title
and interest to water rights needed for development of the Bullfrog Flats UGA property,
consistent with the Water Supply Agreement and Development Agreement, by one or more
Statutory Warranty Deeds and the City of Cle Elum agreed to serve the Bullfrog Flats UGA. In
2003, Ecology approved the use of three water rights for the Bullfrog Flats UGA property
(including the 47° North site). Specifically, Certificate Nos. S4-84110-J, S4-84111-J, and S485228-J (referred to herein as the Bullfrog Flats UGA Water Rights). The three water rights are
authorized for municipal water supply purposes for the Bullfrog Flats UGA property consistent
with the FEIS Preferred Alternative, Development Agreement and other agreements.
Proposed amendments to the approved Master Plan by Sun Communities include changes
incorporated into to SEIS Alternative 6 for development of the 47° North site and adjacent 25ac. property in the Bullfrog Flats UGA. In terms of water supply and consumption, the primary
difference is a reduction in the number of single and multi-family residential units and an
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equivalent increase in the number of RV sites proposed in the UGA. In addition, the
commercial development under SEIS Alternative 6 includes 25 acres whereas Alternative 5 in
the FEIS included 75 acres of commercial development.
These changes will reduce the amount of water used and consumed in the UGA compared to
the Preferred Alternative in the 2002 FEIS. This reduction is likely to be used for instream flow
and potentially sold to third-party users through water bank transactions. Comparison of
domestic residential uses in the 2002 FEIS and 2020 SEIS are shown in the following table.
Alternative
FEIS Alternative 5
SEIS Alternative 5
SEIS Alternative 6
SEIS Alternative 6

Type
Residential Unit
Residential Unit
Residential Unit
RV Unit

# of Units
1,334
1334
707
627

People/Unit
2.4
2.34
2.34
3

Occupancy
92%
90%
90%
50%

People/Day
2945
2809
1489
941

Total People/Day
2945
2809
2429

Residential units include both single family and multi-family units. FEIS Alternative 5 included
810 single-family units and 524 multi-family units. SEIS Alternative 6 includes 527 single-family
units and 180 multi-family units.
Indoor daily water use for the residential units is assumed to be 100 gallons per day per capita
(gpdpc). Assuming 20% consumption of indoor water use equates to a daily consumptive value
of approximately 46.8 gpd per residential unit (2.34 x 100 x 0.20 = 46.8). Therefore, total
indoor consumption for domestic use for SEIS Alternative 5 would be 56,188 gpd (46.8 x 1334 x
0.90 = 56,188). Total indoor daily water use for an RV is assumed to be approximately 150 gpd
(EMS, 2020). Assuming 20% consumption equates to a daily consumptive value of 30 gpd per
RV unit. Therefore, total indoor consumption for domestic use for SEIS Alternative 6 would be
39,184 gpd (46.8 x 707 x 0.90) + (30 x 627 x 0.50) = 39,184). The difference between SEIS
Alternative 5 and SEIS Alternative 6 is 17,004 gpd which is equivalent to 19.05 acre-feet per
year.
Furthermore, single-family residential units are likely to include some outdoor water use which
is estimated by Ecology to be 90% consumptive. Because there are 383 fewer single-family
residential units in the Preferred Alternative in the SEIS versus the FEIS, consumption of
outdoor water use is likely to be less in the proposed amendment to the approved Master Plan.
Conclusions
The water supply and consumptive use analysis was performed to determine whether there are
adequate water rights under the Bullfrog Flats UGA Water Rights available to supply the
amended Master Plan for the 47°North Site under SEIS Alternatives 5 and 6, and if additional
mitigation actions would be required. This analysis indicates that the Bullfrog Flats UGA Water
Rights are adequate water rights to supply the proposed use on the 47° North site and other
actions on the Bullfrog Flats UGA property consistent with the Development Agreement under
either of the SEIS alternatives. The proposed changes under SEIS Alterative 6 indicate that less
water would be consumed for the current proposal than under FEIS Alternative 5 or SEIS
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Alternative 5. Because of this, SEIS Alternative 6 is likely to have less of an impact on instream
flows.
The proposed SEIS Alternative 6 – 47° North development consumptive water use is less than
FEIS Alternative 5 and SEIS Alternative 5 because the proposed RV use and commercial
development footprint generate less demand and consume less water than the uses previously
contemplated. Therefore, no significant impacts are anticipated, and no mitigation is proposed
other than what is already required by current water rights and agreements.
Attachments
1. Water Supply System Project Development Agreement between the City of Cle Elum,
the Town of South Cle Elum, and Trendwest, dated June 19, 2001.
2. Agreement Relating to Water Supply for Bullfrog Flats UGA between the City of Cle Elum
and Trendwest, dated June 19, 2001.
3. Chapter 173-539A WAC, The Upper Kittitas Groundwater Rule.
4. FAQ Upper Kittitas Groundwater Rule.
5. Master Trust Water Agreement between the Washington State Department of Ecology
and New Suncadia, LLC, dated December 30, 2015.
6. Description of the current use of water rights for the Suncadia Resort, Bullfrog Flats UGA
and other water rights owned by New Suncadia, LLC.
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Attachment 1
Water Supply System Project Development Agreement between the City of Cle
Elum, the Town of South Cle Elum, and Trendwest, dated June 19, 2001.

WATER SUPPLY SYSTEM PROJECT
DEVELOPMENT AGREEMENT
BETWEEN
CITY OF CLE ELUM, TOWN OF SOUTH CLE ELUM,
TRENDWEST INVESTMENTS, INC., TRENDWEST
RESORTS, INC. AND TRENDWEST PROPERTIES, INC.
THIS Agreement ("Agreement") is entered into on this /?-/£, day of -:;/VIJ£:
2001, by and between the City of Cle Elum, Washington ("Cle Elum"), a second class
municipal corporation organized under the laws of the state of Washington, the Town of
South Cle Elum ("South Cle Elum"), a fourth class municipal corporation organized
under the laws of the state of Washington, Trendwest Investments, Inc., a Washington
corporation ("Trendwest Investments"), Trendwest Resorts, Inc., an Oregon corporation
registered to conduct business in the state of Washington ("Trendwest Resorts"), and
Trendwest Properties, Inc., a Washington corporation ("Trendwest Properties"). For
purposes of this Agreement, Cle Elum and South Cle Elum are sometimes collectively
referred to as ''the Communities," and Trendwest Investments, Trendwest Resorts and
Trendwest Properties are sometimes collectively referred to as "Trendwest."
RECITALS
WHEREAS, Cle Elum owns and operates an existing water treatment facility and
associated diversion works for the purposes of supplying treated water to customers
within the City's water service area. The Communities, with the guidance and
encouragement of the Washington State Department of Ecology ("Ecology") and the
Washington State Department of Health ("Health"), are in the process of developing a
regional public water supply system that is designed to provide water to users within the
City and the Town as well as users on lands in the vicinity of the City and the Town; and
WHEREAS, on June 23, 1998, the Cle Elum City Council established, pursuant to
City of Cle Elum resolution No. 6/23/98-1, an Urban Growth Areas ("UGA") of the City
of Cle Elum, which includes the Bull Frog Flats area immediately west of the City; and
WHEREAS, on December 22, 1998, the Kittitas County Board of Commissioners
adopted.Ordinance No. 98-24 amending the County Comprehensive Plan to establish the
Bull Frog Flats area immediately west of the Cle Elum city limits as Cle Elum's UGA.
This decision is final and was not appealed; and
WHEREAS Trendwest Investments, Inc., a Washington corporation licensed to
do business in the State of Washington, is the owner of approximately 1,120 acres located
in the Bull Frog Flats area of Kittitas County, which lies wholly within the Urban Growth
Area of the City of Cle Elum, and which property is currently being considered for
annexation into the City of Cle Elum (the "Trendwest's UGA Properties"). Trendwest's
UGA Properties are described more fully in Exhibit A hereto; and
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WHEREAS Trendwest has submitted a notice of intention to commence
annexation petition (" 10% Petition") to the City of Cle Elum, pursuant to RCW
35.13.125, requesting that the Trendwest UGA Property be annexed to the City of Cle
Elum; and
WHEREAS on June 27, 2000, the City of Cle Elum by motion voted to accept
Trendwest's 10% Petition and further agreed that the City would review and adopt
preannexation zoning and planning to take effect immediately upon annexation pursuant
to RCW 35.13.177 and 35.13.178; and
WHEREAS the Eastern Washington Growth Management Hearings Board
decision in Ridge v. Kittitas County, EWGMHB No. 96-1-0017 (Final Decision,
4/16/1998) and the Growth Management Act, RCW 36.70A.360, allow for Master
Planned Resorts ("MPR") outside ofUGAs and further authorize cities, special purpose
districts and purveyors to provide capital facilities, utilities, and urban services to MPRs;
and
WHEREAS, Trendwest Investments owns additional property adjacent to the Cle
Elum UGA, which is described more fully in Exhibit B hereto ("Trendwest's MPR
Properties"). On October 10, 2000, Kittitas County approved Trendwest Investments'
proposal to develop its property described in Exhibit B as an MPR; and
WHEREAS, Trendwest Resorts, Inc. is an Oregon corporation licensed to do
business in the State of Washington and is the parent company to Trendwest Investments,
Inc., and Trendwest Properties, Inc. By the signatures appearing below, Trendwest
Resorts expressly approves the commitments entered into hereby by Trendwest; and
WHEREAS, in 1997 Trendwest approached Cle Elum with a request to provide
water to Trendwest's UGA Properties and Trendwest's MPR Properties, relying on the
aforenoted City's proposed regional water supply system. The Communities expect to
expand their water service areas to include Trendwest's UGA Properties. Cle Elum
further expects, based on appropriate changes to Trendwest owned water rights, to deliver
treated and untreated water to Trendwest's MPR Properties; and
WHEREAS, on July 26, 2000, Trendwest entered into a Pre-annexation
Agreement with Cle Elum ("Pre-annexation Agreement") in which Trendwest has agreed
to enter into a cost sharing agreement whereby Trendwest will pay for all costs associated
with water system improvements that would not otherwise be required to address existing
deficiencies, but for the proposed development ofTrendwest's UGA and MPR Properties.
A true and correct copy of the Pre-annexation Agreement is attached hereto as Exhibit C
and incorporated herein by this reference. The Pre-annexation Agreement also specifies
the general development standards that are applicable to the proposed development of
Trendwest's UGA and MPR properties. Trendwest and Cle Elum have also agreed in the
Pre-annexation Agreement that Trendwest's expenditures for utility extension and capital
improvements for the City to serve the UGA are eligible for partial reimbursement by
other property owners or by other new development that specifically benefit from such
-2-
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improvements, through various legal reimbursement mechanisms such as a Local
Improvement District, a Latecomer's Agreement, hookup charges, impact fees, or such
other legally appropriate mechanisms for reimbursement; and
WHEREAS, RCW 35.92.025 authorizes Cle Elum to charge property owners
seeking to connect to the City's water supply system a reasonable connection charge as
the Cle Elum City Council determines proper so that property owners bear their equitable
share of the cost of the water supply system; and
WHEREAS, RCW 36. 70B.170 authorizes Cle Elum to enter into a development
agreement that obligates Trendwest to fund or provide services, infrastructure, or other
facilities and that includes provisions whereby Trendwest is reimbursed over time for
financing such public facilities; and
WHEREAS, pursuant to RCW 36. 70B.200, a duly noticed public hearing was
conducted on this Agreement on May 8, 2001; and
WHEREAS, Cle Elum is presently subject to a Washington State Department of
Health ("DOH") order and compliance schedule to design and construct improvements to
its water supply facility; and
WHEREAS, Trendwest and Cle Elum have entered into a Water Supply
Agreement wherein Cle Elum has agreed, under conditions specified in that Agreement,
to supply water to Trendwest's UGA Properties. A copy of the Water Supply Agreement
is attached hereto as Exhibit D; and
WHEREAS, Trendwest and Cle Elum have entered into a Water Delivery
Agreement, wherein Cle Elum has agreed, under conditions specified in the Agreement,
to deliver water to Trendwest's MPR Properties. A copy of the Water Delivery
Agreement is attached hereto as Exhibit E; and
WHEREAS, on April 7, 1999, Cle Elum, Trendwest and Huibregtse, Louman
Associates, Inc., entered into a Design, Engineering, and Surveying Services Agreement
("Design Agreement") for the new water supply system, a copy of which is attached
hereto as Exhibit F, for design, engineering and surveying services related to Cle Elum's
water supply system. That Agreement thereafter was amended on October 10, 2000 to
cover the costs of engineering, design and construction of certain in-river improvements
in the vicinity of Cle Elum's Yakima River diversion; and
WHEREAS, on January 18, 2001, Cle Elum issued a Mitigated Determination of
Non-Significance ("MONS") under the State Environmental Policy Act, 43.21C RCW,
for the water supply system that is the subject of this Agreement, including the Yakima
and Cle Elum River diversion works, the new transmission mains and the new treatment
plant. The MONS is now final and was not appealed; and
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WHEREAS, if the Communities did not construct the regional facility
contemplated in this Agreement, the Communities would have upgraded their existing
water supply system to comply with Department of Health regulations and compliance
orders and to provide capacity for the Communities' 20-year projected growth. Such
upgraded facilities, which would not have included improvements to Cle Elum' s Cle
Elum River diversion works and transmission lines, would have cost an estimated
$4,268,823; and
WHEREAS, the new water supply system that is the subject of this Agreement
will not preclude the capacity assignments agreed to between Cle Elum and South Cle
Elum, and it is intended that this Agreement be consistent with and not supersede any
agreement between Cle Elum and South Cle Elum relating to water treatment and
delivery.
NOW, THEREFORE, the following AGREEMENT is made upon the basis of the
foregoing recitals, and in consideration of the mutual promises and covenants herein, and
the mutual benefits to be derived by the Parties therefrom.
AGREEMENT
1.

Regional Water Supply System ("WSS").

1.1. The City of Cle Elum shall construct the Regional Water Supply System
("WSS") identified in Exhibit G, commencing as soon as practicable after the
execution of this Agreement and agency approval of the plans and specifications
for that WSS. The City of Cle Elum shall also use its best efforts to obtain all
permits necessary for the construction and operation of the WSS.
1.2. Trendwest officials shall be given an opportunity to review and comment upon
plans for construction of the WSS. Nothing in this provision shall be construed
as granting to Trendwest any right to approve or reject any plans for construction
of the WSS.
1.3. All facilities, improvements, permits, supplies, materials, equipment, fixtures,
and other property of whatsoever kind or nature that is included in the WSS,
whether or not incorporated therein, shall be owned and controlled by Cle Elum.
Nothing in this Agreement shall be construed as granting Trendwest or any other
party any ownership or possessory rights in the WSS.
1.4. Trendwest shall be responsible for the construction of the infrastructure
necessary to transport treated and untreated water from the WSS to Trendwest's
MPR Properties ("MPR Transmission Facilities"). Pursuant to the MPR Water
Delivery Agreement attached hereto as Exhibit E, the City will not deliver water
to the MPR unless and until the Washington State Department of Health
approves the MPR Transmission Facilities.
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1.5. Trendwest shall also be responsible for the construction of the infrastructure
necessary to transport treated and untreated water from the WSS to Trendwest's
UGA Properties ("UGA Transmission Facilities"). The UGA Transmission
Facilities shall be the subject of a future Developer Extension Agreement
between Trendwest and Cle Elum. The City agrees to consider partial
reimbursement for Trendwest's expenditures on the UGA Transmission Facilities
by other property owners or other new development that specifically benefits
from those facilities, through either a Local Improvement District or a
Latecomers' Agreement.

2.

Funding the WSS.
2.1. Cost Allocation
2.1.1. The costs for the design, permitting, engineering and construction of the
WSS ("WSS Costs") shall include, but are not limited to: costs for design
of the WSS; costs for construction of the WSS, including
construction/improvement of the diversion works on the Yakima and Cle
Elum Rivers, construction/improvement of the facilities necessary to
convey untreated water from those diversion works to the treatment plant,
construction of the regional treatment plant, construction of facilities
necessary to convey treated water from the treatment plant to Cle Blum's
existing water system, and construction of a new water storage reservoir
for Cle Elum pressure Zone 2; all expenses paid by the Communities for
the WSS, including without limitation, plan review, shop drawing review,
and construction and oversight by the City's engineers and consultants; all
other work, fees, services, plans and improvements required for project
construction and maintenance; and all other costs associated with permits
and environmental review of the WSS, including, without limitation, any
required changes to Cle Blum's Comprehensive Plan or Development
Regulations.
2.1.2. WSS Costs shall not include the costs associated with the Transmission
Facilities addressed in Sections 1.4 and 1.5 of this Agreement. WSS Costs
shall also not include the costs of any of the pipes, pumps, pump station,
basins, or other equipment or structures required to provide untreated
irrigation water to Trendwest's Properties ("Irrigation Facilities"),
although some of the Irrigation Facilities may be constructed by the City,
at Trendwest's sole cost, simultaneous with the construction of the initial
WSS. The City shall own those portions of the Irrigation Facilities located
at the City's Yakima and/or Cle Elum River diversions as well as the
Irrigation Facilities located between those diversions and the property
boundary of the new water treatment plant site. The City shall also own
all Irrigation Facilities within the property boundaries of the new water
treatment plant site. Trendwest shall own those portions of the Irrigation
Facilities from the property boundary of the new water treatment plant site

.s.
C:\WINDOWS\TEMP\water cost agreement I I .doc

to Trendwest's MPR Properties. The ownership of the Irrigation Facilities
from the property boundary of the new water treatment plant site to
Trendwest's UGA Properties shall be addressed in the Developer
Extension Agreement referenced in Paragraph 1.5, above.
2.1.3. The estimated WSS Costs total $13,556,000. The WSS Costs shall be
funded as follows: The Communities will provide a maximum of
$4,268,823, and Trendwest shall fund the remainder, subject to the
provisions of paragraph 2.1.5, below.
2.1.4. The Parties further acknowledge that any contribution the Communities
receive from the County and/or utility providers for the in river
improvements that were constructed in the bed of the Yakima River will
be reimbursed to Trendwest in recognition ofTrendwest's funding of those
improvements.
2.1.5. After public bids are received and reviewed, but prior to commencement
of construction, the Parties shall review the total estimates for WSS Costs.
If it is apparent at that point that the WSS (not including the Phased
Elements discussed in Section 2.2, below) cannot be designed, engineered
and constructed for at or less than a total cost of $12,392,950, the Parties
agree to make all reasonable efforts to renegotiate the terms of this
Agreement to address the increased WSS Costs. If the Parties are unable
to reach agreement on that issue, this Agreement shall be null and void. If
this Agreement is nullified pursuant to this provision, Trendwest shall be
responsible for all costs associated with the redesign of the City's water
treatment plant or the WSS to a facility capable of providing capacity for
the City and Town's 20-year growth projection. In the event of
nullification under this section, any and all real property interests
conveyed to the City by Trendwest shall remain in City ownership,
provided that any property conveyed to the City for siting of the WSS that
is no longer needed for the City's redesigned facility shall be reconveyed
to Trendwest. The Parties hereby agree that Trendwest's obligation as
discussed in this Paragraph is necessary to restore the City to its "preTrendwest fiscal condition," as that term is used in Section 7 of the Preannexation Agreement, in the event this Agreement is nullified pursuant to
this Paragraph. The Parties also agree that the lien provisions contained in
Section 7 of the Pre-annexation Agreement apply to Trendwest's
obligations discussed in this paragraph.
2.1.6. The Communities entire $4,268,823 funding obligation is currently
derived from and committed to by the United States Department of
Agriculture Rural Development loan and grant funds and Community
Development Block Grant funds. If some portion of those funds becomes
unavailable in the future, Trendwest agrees to advance the unfunded
balance of the Communities' share ofWSS Costs subject to
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reimbursement through the capital reimbursement charge discussed in
Section 2.3, below, or, at the Communities' discretion, through a rate
increase, bond issue or some similar mechanism.
2.2. Project Phasing
2.2.1. The new customers to be served by the WSS will connect to that system
over a period oftime, as the City, Town, UGA and MPR are built out.
The Parties acknowledge that, because of this delay in the actual use of
capacity of the WSS, some of the components of the WSS will not be
needed at the outset of the WSS's service. The following components of
the WSS may therefore be constructed over time, as further specified
herein: 2.0 MGD of the 6 MGD capacity of the Yakima River pump
station pump and piping facilities; 2.0 MGD of the 6.0 MGD capacity of
the water treatment plant filter units, pumps, and piping facilities; and 0.5
MGD of the 1.0 MGD capacity of the Zone 2 water storage reservoir.
These items shall be referred to herein as the "Phased Elements."
2.2.2. The initial capacity of the WSS (i.e. without the Phased Elements) will be
4.0 MGD, all of which is allocated to the Communities, in accordance
with Paragraph 3.1, below, to accommodate the Communities' 20-year
projected growth. The Communities' water supply demands will be less
than 4.0 MGD at the time of initial construction of the WSS. In light of
this fact, and because an immediate increase of capacity through the
completion of the Phased Elements would not improve the operation of
the WSS, the Communities shall temporarily provide Trendwest potable
water from the 4.0 MGD initial WSS capacity. Trendwest's capacity shall
be added by the City's construction of the Phased Elements at Trendwest's
sole cost when either of the following conditions have been met: 1)
potable water production from the initial 4.0 MGD WSS has reached 2.0
MGD for three (3) or more days within a 12-month consecutive period; or
2) Trendwest has added 1334 new residential water service connections or
their equivalent in the UGA and/or MPR.
2.3. Payment of WSS Costs
2.3.1. To fund Trendwest's portion of the WSS Costs, Trendwest shall establish
and fund a "Trendwest WSS Improvement Account." The Trendwest
WSS Improvement Account shall be an interest-bearing account against
which the City is authorized to draw funds to pay Trendwest's portion of
all WSS Costs. The Account shall be established after the City's opening
of bids for the WSS contemplated in this Agreement but prior to awarding
a contract, unless this Agreement is nullified pursuant to Paragraph 2.1.5,
above.
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2.3.1.1.To determine the amount of Trendwest's funding for the Account
during 2001, the City shall estimate monthly project costs for calendar
year 2001. Trendwest shall initially fund the Trendwest WSS
Improvement Account with funds sufficient to pay 50% of the total
WSS Costs for the two months that the City estimates will represent the
largest estimated project costs for 2001 ("2001 Baseline Balance"). As
the City draws against the Trendwest WSS Improvement Account to
pay invoices for WSS Project Cost, Trendwest shall make monthly
contributions to the Trendwest WSS Improvement Account to insure
that the 2001 Baseline Balance is maintained in the Account on a
monthly basis.
2.3.1.2.Commencing January 1, 2002, Trendwest shall fund the Trendwest
WSS Improvement Account with funds sufficient to pay 50% of the
total WSS Costs for the two months that the City estimates will
represent the largest estimated project costs for 2002 ("2002 Baseline
Balance"). The 2001 Baseline Balance shall be applied to the 2002
Baseline Balance. After January 1, 2002, as the City draws against the
Trendwest WSS Improvement Account to pay invoices for WSS
Project Cost, Trendwest shall make monthly contributions to the
Trendwest WSS Improvement Account to insure that the 2002 Baseline
Balance is maintained in the Account on a monthly basis.
2.3.2. The Parties acknowledge that Trendwest has already funded portions of
the WSS Costs, including those items covered by the April 7, 1999 Design
Agreement, as amended on October 10, 2000. In addition, the Phased
Elements will not be constructed until after initial construction, as
specified in Paragraph 2.2.2, above. To account for those funds already
expended by Trendwest and Trendwest's sole funding of the Phased
Elements, all invoices for WSS Costs shall be divided evenly between the
City and Trendwest, so that the City is responsible for 50% of said
invoices (up to a total contribution of$4,268,823), and the remaining 50%
of said invoices shall be paid through draws against the Trendwest WSS
Improvement Account. If WSS Costs continue to be incurred after the
City has contributed $4,268,823, invoices for such continuing WSS Costs
will be paid fully from the Trendwest WSS Improvement Account. Half
(50%) of any construction contract retainage shall be comprised of
community funds until final acceptance of the completed construction
contract by the Communities.
2.3.3. As additional security for its obligations discussed in Paragraphs 2.3.1 and
2.3.2, above, Trendwest shall provide, at the commencement of initial
project construction, a bond, readily actionable by the Communities and
subject to the Communities' approval, in the full amount of its funding
obligations herein.
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2.3.4. As to Phased Elements, Trendwest shall be solely responsible for the costs
of those items, as discussed in Paragraph 2.2.2, above. Upon
commencement of construction of the Phased Elements pursuant to
Paragraph 2.2.2, above, Trendwest shall establish and fund a "WSS Phase
2 Account." The Trendwest WSS Phase 2 Account shall be an interestbearing account against which the City is authorized to draw funds to pay
the costs of the Phased Elements. The Account shall be established after
the City's opening of bids for the WSS contemplated in this Agreement
but prior to awarding a contract. Trendwest shall fund the WSS Phase 2
Account with sufficient funds to pay all estimated costs of the Phased
Elements.
2.3.5. In the alternative to the WSS Phase 2 Account funding discussed in the
preceding section, Trendwest may, at its discretion, fund the Trendwest
WSS Improvement Account with funds sufficient to pay 50% of the total
WSS Costs for the two months that the City estimates will represent the
largest estimated project costs for the Phased Elements ("Phased Elements
Baseline Balance"). As the City draws against the WSS Phase 2 Account
to pay invoices for the Phased Elements, Trendwest shall make monthly
contributions to the WSS Phase 2 Account to insure that the Phased
Elements Baseline Balance is maintained in the Account on a monthly
basis. IfTrendwest decides to avail itself of the optional funding
discussed in this Paragraph, Trendwest shall also provide, at the
commencement of Phased Elements, a bond, readily actionable by the
Communities and subject to the Communities' approval, in the full amount
of its Phased Elements funding obligations.
2.3.6. Funds shall be disbursed by the City from the Trendwest WSS
Improvement Account and the WSS Phase 2 Account only for payment of
invoices for WSS Costs. The City's engineering consultant, Huibregtse,
Louman Associates, Inc., shall recommend to the City Council for
approval all invoices prior to payment. IfTrendwest objects to all or a
part of any invoice for WSS Costs, Trendwest shall immediately
commence discussions among the City, the contractor, and Trendwest to
attempt to resolve the disputed charge or charges. In no event shall any
such dispute modify Trendwest's obligation to replenish the Trendwest
WSS Improvement Account and WSS Phase 2 Account in accordance
with Paragraphs 2.3.1, 2.3.1.1, 2.3.1.2, 2.3.4 and 2.3.5, above. If any such
dispute remains unresolved, Trendwest reserves any claim for a refund it
may have under applicable law.
2.3.7. In the event this Agreement is terminated or breached by Trendwest prior
to completion of the WSS, for reasons other than those discussed in
Paragraph 2.1.5, above, Trendwest shall continue to be responsible for the
WSS Costs as discussed herein. The Parties hereby agree that Trendwest's
continued obligation to fund such remaining WSS Costs, in the event of
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termination of this Agreement, is necessary to restore the City to its "preTrendwest fiscal condition," as that term is used in Section 7 of the Preannexation Agreement. The Parties also agree that the lien provisions
contained in Section 7 of the Pre-annexation Agreement apply to
Trendwest's obligations discussed in this Paragraph.
2.4. Capital Reimbursement Charge
2.4.1. The Communities will partially reimburse Trendwest for the WSS Costs
Trendwest actually pays through a capital reimbursement charge to be
paid at hookup (1) by new connections in the UGA and (2) by new
connections in the existing City and Town for lots that were platted after
January 1, 2001 and that have not paid a water connection fee at the time
this Agreement is executed.
2.4.2. While existing, platted lots within the City and Town that are not currently
connected to the City's water system will be exempt from the capital
reimbursement charge discussed in Paragraph 2.4.1, above, that exemption
will only be for a single Equivalent Residential Unit ("ERU") connection.
Additional ERU connections (for example, for construction of a
condominium or duplex) will be subject to the capital reimbursement
charge discussed in Paragraph 2.4.1, above.
2.4.3. The capital reimbursement charge will be calculated as follows:
2.4.3.1. The total amount of the WSS Costs (including estimated costs for the
Phased Elements) (currently estimated at $13,556,000) will be reduced
by the Communities' contribution to WSS Costs ($4,268,823) and
further by any contributions received pursuant to Paragraph 2.1.4,
above.
2.4.3.2. Twenty and one half percent (20.5%) of the amount remaining after
the calculation in Paragraph 2.4.3.1, above, (numerator) will then be
divided by the total number of projected new connections in both the
UGA and the existing City and Town that will be served by the 6 MGD
WSS, less those connections required: 1) to serve existing customers in
the City and Town and 2) to provide a single ERU connection to
existing buildable, platted lots in the City and Town that are not
currently connected to the City's existing water treatment facility
(denominator). The resulting figure will be the capital reimbursement
charge that will be assessed on all new connections in the UGA,
connections to newly platted lots in the City and Town, and
connections in addition to the one ERU exempt connection on existing
platted lots in the City and Town that are not currently connected to the
City's existing water treatment plant.
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A sample of the capital reimbursement charge calculation is attached
hereto as Exhibit H. The capital reimbursement payments collected by the
Communities will be reimbursed to Trendwest over time until such time as
Trendwest has been reimbursed 20.5% for its expenditure on WSS Costs.
At such time as Trendwest has been reimbursed 20.5% for its expenditure
on WSS Costs, any capital reimbursement payments will be retained by
the Communities. The capital reimbursement charge will be in addition to
the then current general connection fee specified by Cle Elum ordinance
for connections to the City's water supply system. Trendwest expressly
acknowledges that this provision in no way warrants that all additional
capacity created by the WSS will be utilized or that Trendwest will be
fully reimbursed for the entirety of the funds it expends for WSS Costs.
2.4.4

3.

The 20.5% figure included in the Paragraph 2.4.3 is based on the
percentage ofTrendwest's total (MPR and UGA) treated water demand
that is currently attributable to the UGA. If the maximum number of units
allowed in the MPR is decreased through regulatory action or in
settlement of pending litigation, the percentage in Paragraph 2.4.3 shall be
recalculated to reflect the actual percentage ofTrendwest's total (MPR and
UGA) treated water demand that is attributable to the UGA.

Allocation of WSS Capacity.
3 .1. The WSS will provide 6 MGD of capacity, with the capability of adding facilities
to provide an additional 2 MGD of capacity in the future. Of the initial 6 MGD
of capacity, 3 MGD shall be allocated to the Communities, 2 MGD to Trendwest,
and 1 MGD for redundancy for both the Communities' and Trendwest's
capacity.

4.

Regulatory Approvals.
4.1. The Communities and Trendwest acknowledge the important role of the
Washington State Department of Health and the United States Department of
Agriculture, Rural Development, in the WSS contemplated by this Agreement.
As a result, Trendwest shall actively assist the Communities in their efforts to
secure:
4.1.1. United States Department of Agriculture, Rural Development approval of
this Agreement;
4.1.2. Department of Health review and approval of all facilities plans, design
and engineering reports, and plans and specifications for WSS;
4.1.3. Any modifications to Department of Health compliance schedules
necessary to accomplish the projects contemplated by this Agreement; and
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4.1.4. Any regulatory approvals required before the City can supply water to
Trendwest's UGA Properties or deliver water to Trendwest's MPR
Properties.
4.2. In the event the Department of Health, or any other regulatory agency, at any
time requires through directive, compliance order, or otherwise that Cle Elum or
South Cle Elum revise, modify, or abandon in whole or in part any portion of the
WSS and/or implement additional design requirements, this Agreement shall be
modified to address such requirements. If such directive, compliance order, or
other mandate results in a decrease in the total capacity created by the WSS, the
allocation of capacity discussed in Section 3, above, shall be adjusted
accordingly. If such directive, compliance order or other mandate relates to the
Transmission Facilities, Trendwest alone shall bear the costs of compliance with
the agency directive, compliance order or other mandate.

5.

Miscellaneous Provisions.
5.1. The Parties hereto intend and acknowledge that this Agreement is a voluntary
contract binding upon the Parties hereto, as well as their successors and assigns.
The Parties recognize that the financial obligations undertaken by Trendwest are
voluntary, and Trendwest acknowledges that it is fully aware that the
Communities have relied on Trendwest's recitals and commitments made above
and further herein, and that it understands that the Communities have relied upon
said recitals in making the decision to commit to the WSS. Trendwest
acknowledges that it is entering into this Agreement knowingly and voluntarily
in consideration of the benefits to be derived therefrom.
5.2. Except as otherwise provided herein, Trendwest agrees to defend, indemnify and
hold harmless the City and all of its elected officials and its employees from all
liability, claims and costs arising in connection with the construction of the
Transmission Facilities, except to the extent resulting from any negligence or
intentional act or omission of the City, its officers, agents or employees in
relation to the Transmission Facilities.
5 .3. All notices under this Agreement shall be in writing, and shall be delivered or
mailed by certified mail, return receipt requested, and shall be effective as of the
date of delivery, on the date of receipt as shown on the return receipt, or three
days after the postmark date if there is no return receipt. Notices shall be
addressed to the following addresses or to such other address as the Party may
specify in writing:
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TO CLE ELUM:
City of Cle Elum
119 W. 1st Street
Cle Elum, WA 98922

With a copy to:
Erin L. Anderson
Cone, Gilreath, Ellis, Cole &
Anderson
P. 0. Box499
Ellensburg, WA 98926

TO SOUTH CLE ELUM:
Town of South Cle Elum
With a copy to:
P.O. Box 160
Erin L. Anderson
South Cle Elum, WA 98943 Cone, Gilreath, Ellis, Cole &
Anderson
P. 0. Box499
Ellensburg, WA 98926

TO TRENDWEST:
Trendwest Properties, Inc.
P.O. Box 887
109 S. 1st Street
Roslyn, WA 98941

With a copy to:
Richard M. Peterson
Hillis, Clark, Martin & Peterson
1221 Second Avenue, Suite 500
Seattle, WA 98101-1090

5.4. The Parties expressly intend that this Agreement does not supersede that
Memorandum of Understanding executed by the Parties on April 13, 1999, until
and unless the same is revised or terminated, recognizing that the Mediation and
Arbitration Agreement dated and executed by the parties on December 7, 1999,
does supersede Section IX, Dispute Resolution, as contained in the April 13,
1999, Memorandum of Understanding between the Parties.
5. 5. Venue and jurisdiction to enforce all obligations under this Agreement, except
those subject to mediation or arbitration, shall lie in the Kittitas County Superior
Court. The obligations of the Parties hereunder may not have an adequate
remedy by way of an action for damages, and may be enforced by an action for
specific performance.
5.6. This Agreement is entered into under the laws of the State of Washington, and
the Parties intend that Washington law shall apply to the interpretation hereof
5.7. This Agreement may not be modified, supplemented or otherwise amended,
except by written instrument duly executed by all Parties and approved by the
Cle Elum and South Cle Elum Councils.
5.8. This Agreement shall be binding upon, and shall inure to the benefit of, the
Parties and their respective heirs, successors and assigns.
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5.9. In the event any Party commences proceedings in Superior Court to enforce this
Agreement, the prevailing party or parties shall be entitled to an award of
attorneys' fees and costs and disbursements, including expert witness fees,
reasonably incurred or made in such proceedings, including appellate
proceedings.
5.10.

This Agreement shall become effective on the date first appearing above.

CITY OF CLE ELUM

Witnesseth:

0

oklcA-t-

-

~ ~J

By____,,_j"""'""""'6·~1JS~,
Its_ _ _ _.._
M._.4,...,fHoMCP'----- - - -- -

Date: _

_

/ /,,c:,,,_.,. ___
__..c..,......,s.._.·
I
1

Deiieka:nnister, Cle Elum City
Clerk

_ _ _ _ __

TOWN OF SOUTH CLE ELUM

Date:

Witnesseth:

~ /10/4~I - - - -- - - - ----.

Approved as to form:

Erin L. Anderson~~
or the
City of Cle Elum and the Town of South
Cle Elum
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ally Nelson, City Cler for South
Cle Elum

4:f-M

TRENDWEST INVESTMENTS, INC.

By---=-lc__,___/
J-=--, -----=---L~WILLIAM F. PEARE, President

TRENDWEST RESORTS, INC.

By

lAflJ,L

WILLIAM F. PEARE, President

Date:_ _~.v6
- 1/.
----,,...
?/4
_~_/_ _ _ __

:~c:~iTIES, INC.
WILLIAM ~EARE, President

Exhibits:
A.

B.
C.
D.
E.
F.
G.
H.

UGA Legal Description
MPR Legal Description
Pre-Annexation Agreement
UGA Water Supply Agreement
MPR Water Delivery Agreement
Design Services Agreement, as amended
Description ofWSS
Sample Capital Reimbursement Charge Calculation
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EXBIBITH
SAMPLE CALCULATION OF CAPITAL
REIMBURSEMENT CHARGE
ASSUMPTIONS:
♦

TOTAL PROJECT COST: $13,500,000

♦

TOTAL TREATMENT PLANT CONNECTIONS THAT WILL BE
PROVIDED TO CLE ELUM, SOUTH CLE ELUM AND THE
TRENDWEST UGA: 2700

♦

TOTAL NUMBER OF EXISTING CONNECTIONS AND BUILDABLE
PLATTED LOTS NOT CURRENTLY CONNECTED TO CITY OR
TOWN WATER SYSTEMS: 1000

CALCULATION:
$13,500,000 - $4,268,823 = $9,231,177
20.5% of$9,231,177 = $1,892,391
2700 - 1000 = 1700
$1,892,391 / 1700 = $1113 per connection capital reimbursement charge
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Attachment 2
Agreement Relating to Water Supply for Bullfrog Flats UGA between the City
of Cle Elum and Trendwest, dated June 19, 2001.

Attachment 3
Chapter 173-539A WAC, The Upper Kittitas Groundwater Rule.

Chapter 173-539A WAC
UPPER KITTITAS GROUNDWATER RULE
WAC
173-539A-010
173-539A-020
173-539A-025
173-539A-027
173-539A-030
173-539A-040
173-539A-050
173-539A-060
173-539A-070
173-539A-080
173-539A-090
173-539A-990

Last Update: 12/22/10

Purpose.
Authority.
Applicability.
Advisory.
Definitions.
Withdrawal of unappropriated water in upper Kittitas County.
Water budget neutral projects.
Expedited processing of trust water applications, and new water right applications or requests for a determination of water budget neutrality associated with trust water rights.
Measuring and reporting water use.
Educational information, technical assistance and enforcement.
Appeals.
Appendix 1—Map of upper Kittitas County boundaries.

WAC 173-539A-010 Purpose. The purpose of this rule is to withdraw from appropriation all unappropriated groundwater within upper
Kittitas County pending completion of a groundwater study. New groundwater withdrawals will be limited to those that are water budget neutral, as defined in this rule.
[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01163 (Order 08-12), § 173-539A-010, filed 12/22/10, effective 1/22/11.]
WAC 173-539A-020 Authority. RCW 90.54.050 provides that when
lacking enough information to support sound decisions, ecology may
withdraw waters of the state from new appropriations until sufficient
information is available. Before withdrawing waters of the state,
ecology must consult with standing committees of the legislature on
water management. Further, RCW 90.44.050 authorizes ecology to establish metering requirements for permit-exempt wells where needed.
In 1999, ecology imposed an administrative moratorium on issuing
any groundwater permits for new consumptive uses in the Yakima basin,
which includes Kittitas County. That moratorium did not apply to permit-exempt withdrawals. In 2007, ecology received a petition seeking
unconditional withdrawal of all unappropriated groundwater in Kittitas
County until enough is known about potential effects from new permitexempt wells on senior water rights and stream flows. Ecology consulted with standing committees of the Washington state legislature on
the petition and proposed withdrawal. Ecology rejected the proposed
unconditional withdrawal, and instead signed a memorandum of agreement
(MOA) with Kittitas County. Ecology proposed a rule in January 2009
and Kittitas County questioned ecology's authority for the proposed
rule. Ecology later invoked the dispute resolution process under the
MOA and the MOA was later terminated.
[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01163 (Order 08-12), § 173-539A-020, filed 12/22/10, effective 1/22/11.]
WAC 173-539A-025
Applicability.
This rule applies to new uses
of groundwater relying on the authority of the exemption from permitting found at RCW 90.44.050, as defined in WAC 173-539A-030, and to
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any new permit authorizing the withdrawal of public groundwater within
the upper Kittitas area boundaries issued on or after July 16, 2009.
[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01163 (Order 08-12), § 173-539A-025, filed 12/22/10, effective 1/22/11.]
WAC 173-539A-027 Advisory. All unmitigated withdrawals that began after May 10, 1905, may be subject to future curtailment due to
conflicts with senior water rights. All unmitigated users are advised
to obtain mitigation through senior trust water rights to avoid such
curtailment.
[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01163 (Order 08-12), § 173-539A-027, filed 12/22/10, effective 1/22/11.]
WAC 173-539A-030 Definitions. The definitions provided below
apply only to this chapter.
"Applicant" includes the owner(s) of parcels that are the subject
of a land use application, a person making a request for water budget
neutral determination, or a person requesting a permit to appropriate
public groundwater.
"Common ownership" means any type or degree of legal or equitable
property interest held by an applicant in any proximate parcel. Common
ownership also includes a joint development arrangement between an applicant and any owner of a proximate parcel. A joint development arrangement is defined as involving significant voluntary joint activity
and cooperation between the applicant and the owner(s) of one or more
proximate parcels with respect to the development of parcels in question. Joint activity and cooperation that is customary or required by
land use or other legal requirements does not itself constitute a
joint development arrangement. A joint development arrangement may be
evidenced by, but is not limited to, agreements for coordinated development and shared use of services or materials for permitting, design,
engineering, architecture, plat or legal documents, financing, marketing, environmental review, clearing or preparing land, or construction
(including road construction); covenants; agreements for common use of
building materials, equipment, structures, facilities, lands, water,
sewer, or other infrastructure.
"Consumptive use" of a proposed withdrawal is the total depletion
that the withdrawal has on any affected surface water bodies.
"Ecology" means the department of ecology.
"Exemption" or "groundwater exemption" means the exemption from
the permit requirement for a withdrawal of groundwater provided under
RCW 90.44.050.
"Existing use of the groundwater exemption" means a use of
groundwater under the authority of the exemption from permitting where
water was:
(a) First regularly and beneficially used prior to July 16, 2009;
and
(b) The water right is perfected within the five years following
the first regular beneficial use for that purpose. Water to serve a
parcel that is part of a group use begun within five years of the date
water was first regularly and beneficially used on one or more parcels
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in the group is an existing use if the group use remains within the
limit of the permit exemption.
"Group use" means use of the groundwater exemption for two or
more parcels. A group use includes use of the exemption for all parcels of a proposed development. It further includes use of the exemption for all parcels that are proximate and held in common ownership
with a proposed new development. If a parcel that is part of a group
use is later divided into multiple parcels more than five years following the first use, the new uses of the exemption on the resulting
multiple parcels will be considered a separate group use distinct from
the original group.
"Land use application" means an application to Kittitas County
requesting a:
• Subdivision;
• Short subdivision;
• Large lot subdivision;
• Administrative or exempt segregation;
• Binding site plan; or
• Performance based cluster plat.
"New use of the groundwater exemption" means a valid permit-exempt use of groundwater begun on or after July 16, 2009. When an existing group use is expanded to serve a parcel in the future, the expanded use is a new use if it begins more than five years after the
date water was first regularly and beneficially used for that purpose
on any parcel in the group.
"Parcel" means any parcel, land, lot, tract or other unit of
land.
"Proximate" means all parcels that have at least one of the following attributes:
• Share any common boundary; or
• Are separated only by roads, easements, or parcels in common
ownership; or
• Are within five hundred feet of each other at the nearest
point.
"Proximate shortplat" means a shortplat that would be considered
a group use with another subdivision or shortplat.
"Regular beneficial use" means a use of water under the groundwater permit exemption that is recurring or functioning at fixed, uniform, or normal intervals and is done in conformity with established
usages, rules, or discipline.
"Total water supply available" means the amount of water available in any year from natural flow of the Yakima River, and its tributaries, from storage in the various government reservoirs on the Yakima watershed and from other sources, to supply the contract obligations of the United States to deliver water and to supply claimed
rights to the use of water on the Yakima River, and its tributaries,
heretofore recognized by the United States.
"Upper Kittitas County" is the area of Kittitas County delineated
in WAC 173-539A-990.
"Water budget neutral project" means an appropriation or project
where withdrawals of public groundwater are proposed in exchange for
placement of other water rights into the trust water right program
that are at least equivalent to the amount of consumptive use.
[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01163 (Order 08-12), § 173-539A-030, filed 12/22/10, effective 1/22/11.]
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WAC 173-539A-040 Withdrawal of unappropriated water in upper
Kittitas County. (1) Beginning on the effective date of this rule,
all public groundwaters within the upper Kittitas County are withdrawn
from appropriation. No new appropriation or withdrawal of groundwater
may occur, including those exempt from permitting, except:
(a) Uses of groundwater for a structure for which a building permit is granted and the building permit application vested prior to July 16, 2009; and
(b) Uses determined to be water budget neutral under WAC 173539A-050.
(2) The exception for water used at structures provided in subsection (1)(a) of this section shall not apply or shall cease to apply
if the structure is not completed and a water system that uses the new
appropriation is not operable within the time allowed under the building permit. This shall not in any case exceed three years from the
date the permit application vested. The exception is to avoid potential hardship and does not reflect ecology's view on when the priority
date for a permit-exempt water right is established.
(3) Water to serve a parcel that is part of an existing group use
is not a new appropriation or withdrawal if the water use to serve
such parcel began within five years of the date water was first beneficially used on any parcel in the group, if the first use was prior
to July 16, 2009, and the group use remains within the limit of the
permit exemption.
[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01163 (Order 08-12), § 173-539A-040, filed 12/22/10, effective 1/22/11.]
WAC 173-539A-050 Water budget neutral projects. (1) Persons
proposing a new use of groundwater shall apply to ecology for a permit
to appropriate public groundwater or, if seeking to rely on the
groundwater permit-exemption, shall submit to ecology a request for
determination that the proposed permit-exempt use would be water budget neutral.
(2) As part of a permit application to appropriate public groundwater or a request for a determination of water budget neutrality, applicants or requestors shall include the following information:
(a) Identification of one or more water rights that would be
placed into the trust water right program to offset the consumptive
use (as calculated pursuant to subsection (3) of this section) associated with the proposed new use of groundwater;
(b) A site map;
(c) The area to be irrigated (in acres);
(d) A soil report, if proposed discharge is to a septic system
and the applicant or requestor proposes to deviate from the values in
subsection (3) of this section;
(e) A property covenant that prohibits trees or shrubs over the
septic drain field; and
(f) A copy of the sewer utility agreement, if the proposed wastewater discharge is to a sanitary sewer system.
(3) Consumptive use will be calculated using the following assumptions: Thirty percent of domestic in-house use on a septic system
is consumptively used; ninety percent of outdoor use is consumptively
used; twenty percent of domestic in-house use treated through a waste-
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water treatment plant which discharges to surface water is consumptively used.
(4) Applications for public groundwater or requests for a determination of water budget neutrality will be processed concurrent with
trust water right applications necessary to achieve water budget neutrality, unless:
(a) A suitable trust water right is already held by the state in
the trust water right program; and
(b) The applicant or requestor has executed an agreement to designate a portion of the trust water right for mitigation of the applicant's proposed use.
(5) Applications to appropriate public groundwater or requests
for determination of water budget neutrality that do not include the
information listed in subsection (2) of this section will be rejected
and returned to the applicant.
(6) To the extent that ecology determines that the mitigation offered would not reliably mitigate to be water budget neutral, ecology
may deny the request or limit its approval to a lesser amount.
[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01163 (Order 08-12), § 173-539A-050, filed 12/22/10, effective 1/22/11.]
WAC 173-539A-060 Expedited processing of trust water applications, and new water right applications or requests for a determination of water budget neutrality associated with trust water rights.
(1) RCW 90.42.100 authorizes ecology to use the trust water right program for water banking purposes within the Yakima River Basin.
(2) Ecology may expedite the processing of an application for a
new water right or a request for a determination of water budget neutrality under Water Resources Program Procedures PRO-1000, Chapter
One, including any amendments thereof, if the following requirements
are met:
(a) The application or request must identify an existing trust
water right or pending application to place a water right in trust,
and such trust water right would have an equal or greater contribution
to flow during the irrigation season, as measured on the Yakima River
at Parker that would serve to mitigate the proposed use. This trust
water right must have priority earlier than May 10, 1905, and be eligible to be used for instream flow protection and mitigation of outof-priority uses.
(b) The proposed use on the new application or request must be
for domestic, group domestic, lawn or noncommercial garden, municipal
water supply, stock watering, or industrial purposes within the Yakima
River Basin. The proposed use must be consistent with any agreement
governing the use of the trust water right.
(3) If an application for a new water right or a request for a
determination of water budget neutrality is eligible for expedited
processing under subsection (2) of this section and is based upon one
or more pending applications to place one or more water rights in
trust, processing of the pending trust water right application(s)
shall also be expedited.
(4) Upon determining that the application or request is eligible
for expedited processing, ecology will do the following:
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(a) Review the application or request to withdraw groundwater to
ensure that groundwater is available from the aquifer without detriment or injury to existing rights, considering the mitigation offered.
(b) Condition the permit or determination to ensure that existing
water rights, including instream flow water rights, are not impaired
if the trust water right is from a different source or located downstream of the proposed diversion or withdrawal. The applicant or requestor also has the option to change their application to prevent the
impairment. If impairment cannot be prevented, ecology must deny the
permit or determination.
(c) Condition each permit or determination to ensure that the tie
to the trust water right is clear, and to accurately reflect any limitations or constraints in the trust water right.
(d) Condition or otherwise require that the trust water right
will serve as mitigation for impacts to "total water supply available."
[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01163 (Order 08-12), § 173-539A-060, filed 12/22/10, effective 1/22/11.]
WAC 173-539A-070 Measuring and reporting water use. (1) For
residential uses (domestic use and irrigation of not more than 1/2
acre of noncommercial lawn and garden) of groundwater within upper
Kittitas County that begin after July 8, 2008, a meter must be installed for each residential connection or each source well that serves
multiple residential connections in compliance with the requirements
of WAC 173-173-100.
(2) For all other uses within upper Kittitas County that begin
after November 25, 2009, including permit-exempt uses, a meter must be
installed for each source well in compliance with such requirements as
prescribed in WAC 173-173-100.
(3) Water users must collect metering data for each recording period. The following table shows the five recording periods during each
water year (October 1 through September 30):
Recording Period
March 31
October 1
June 30
April 1
July 31
July 1
August 31
August 1
September 30
September 1
-

(4) Water users must report their measurement data as follows:
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Recording and Reporting Requirements
Average
diversion
rate in
gallons per
minute
< 10 gpm
10-49 gpm
> 50 gpm
Recording
Monthly
Biweekly
Weekly
frequency
Volume or
Maximum
Maximum
Maximum
rate to
rate of
rate of
rate of
report
diversion
diversion
diversion
Annual
Annual
Annual
total
total
total
volume
volume
volume
By Jan. 31
By Jan. 31 By Jan. 31
Date data
of the
of the
of the
must be
following
following
following
reported to
calendar
calendar
calendar
department
year
year
year
Monthly means calendar month
Weekly means Monday 12:01 a.m. to Sunday 12:00 p.m.
Biweekly means once every two weeks
Daily means 12:01 a.m. to 12:00 p.m.
1 gallon per minute is equivalent to .002 cubic feet per
second

[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01163 (Order 08-12), § 173-539A-070, filed 12/22/10, effective 1/22/11.]
WAC 173-539A-080 Educational information, technical assistance
and enforcement. (1) To help the public comply with this chapter,
ecology may prepare and distribute technical and educational information on the scope and requirements of this chapter.
(2) When ecology finds that a violation of this rule has occurred, we shall first attempt to achieve voluntary compliance. One approach is to offer information and technical assistance to the person,
in writing, identifying one or more means to legally carry out the
person's purposes.
(3) To obtain compliance and enforce this chapter, ecology may
impose such sanctions as suitable, including, but not limited to, issuing regulatory orders under RCW 43.27A.190 and imposing civil penalties under RCW 90.03.600.
[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01163 (Order 08-12), § 173-539A-080, filed 12/22/10, effective 1/22/11.]
WAC 173-539A-090 Appeals. All of ecology's final written decisions pertaining to permits, regulatory orders, and other related decisions made under this chapter are subject to review by the pollution
control hearings board in accordance with chapter 43.21B RCW.
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[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01163 (Order 08-12), § 173-539A-090, filed 12/22/10, effective 1/22/11.]
WAC 173-539A-990
daries.
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[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01163 (Order 08-12), § 173-539A-990, filed 12/22/10, effective 1/22/11.]
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Attachment 4
FAQ Upper Kittitas Groundwater Rule.

Frequently Asked Questions
Revised August 2013

Water Resources Program

Upper Kittitas Ground Water Rule
The Department of Ecology (Ecology) adopted a rule for managing
groundwater resources in Upper Kittitas County, effective January 22,
2011. The formal adoption process included a public hearing and other
opportunities for public comments. (See map on page 7 for area of
Upper Kittitas County served by the rule.)

Q: Why are new groundwater withdrawals a concern
in Upper Kittitas County?
A: Currently, new unmitigated groundwater withdrawals are halted
until more is known about the aquifers in the upper county and how
they interact with surface water tributaries and the Yakima River.
Groundwater aquifers feed the Yakima River and its tributaries year
round. Pumping from those aquifers diminishes stream flows relied
upon by senior surface water-right users, and reduces legally required
flows for fish. Groundwater withdrawals in Upper Kittitas County may
intercept these water supplies and prevent the water from reaching
users downstream that rely on this water for their livelihoods.
Information is lacking about groundwater resources in the upper areas
of the county where development relying on permit-exempt wells
(defined in text box on page 5) is occurring. This lack of data hampers
Ecology’s ability to make sound water management decisions. A study
of these aquifers is underway to help provide information needed to
make informed groundwater management decisions in the area.
Mitigation required for all new groundwater uses
Allowing new unmitigated withdrawals that likely deplete an already
over-committed water supply is unfair to senior water right holders,
harmful to the water-dependent economy and fish runs, and bad public
policy. Protecting these resources preserves the $1.5 billion agricultural
economy in Kittitas, Yakima and Benton counties (information at:
http://agr.wa.gov/AgInWA/Crop_Maps.aspx, Washington Department
of Agriculture). It also protects those who have a first right to the water
(senior water rights).
If you are not in an area currently serviced by a water purveyor, the
best assurance for securing a new year-round water use is to obtain
coverage under a senior water right, commonly referred to here as
mitigation. Development may proceed where new water withdrawals
are mitigated, and granted approval by Ecology in the form of a “waterbudget-neutral” (WBN) certificate (discussed on pages 2+3).
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MORE INFORMATION
The Upper Kittitas Ground
Water Rule (Chapter 173-539A
WAC) became effective in
January 2011. Implementation
of the rule is intended to
prevent further depletion of
groundwater resources.
However, the effectiveness of
the rule may not be known with
certainty for some time.
Mitigation is a way to prevent
impacts to existing water rights
and stream flows and still allow
for new uses. This is typically
done by obtaining coverage
under a senior water right.

Contact information
Stuart Luttrell
Central Regional Office
1250 W. Alder St.
Union Gap WA 98903
Phone: 509-249-6298
Email:
stuart.luttrell@ecy.wa.gov
For more information on water
resources in W ashington, visit
our website at:
http://www.ecy.wa.gov/program
s/wr/wrhome.html
Rule text:
https://fortress.wa.gov/ecy/publi
cations/publications/173539a.p
df

Special accommodations
To ask about the availability of
this document in a version for
the visually impaired, call the
Water Resources Program at
360-407-6872.
Persons with hearing loss, call
711 for W ashington Relay
Service. Persons with a speech
disability, call 877-833-6341.

11/10 (rev. 8/13)

Water Resources Program

Revised August 2013

Water supplies approved by this process will remain intact during years of drought when unmitigated
water uses may be limited or completely curtailed. New developments whose water use are supported by
mitigation and a WBN certificate will be of much greater value than those without.
Kittitas County and Yakima River basin stakeholders are pursuing ideas for alternative approaches to
provide domestic water supplies. These approaches will take time to develop and will ultimately need
approval from Yakima River basin stakeholders to be operational.

Q: How may the rule apply to me?
A: The rule closes portions of Upper Kittitas County (see map on page 7) to all new groundwater
withdrawals pending results of a groundwater study. The study is on schedule to be completed in 2013.
There are three exceptions to the rule, described in WAC 173-539A-040 (refer to rule for exact text). The
exceptions are:





Uses determined to be Water Budget Neutral (WBN). WBN is a determination by Ecology that the
mitigation amount (from senior water rights) is equal to or greater than the consumptive1 amount
of the proposed new use of groundwater. The senior water right(s) is placed into the state’s Trust
Water Rights Program.
Uses for a structure for which a building permit was vested prior to July 16, 2009.
Uses for a parcel that is part of an existing group use which began prior to July 16, 2009. (This
exception is limited to groups that utilize the permit-exemption under RCW 90.44.050, and to a
time frame of “five years of the date water was first beneficially used on any parcel in the group.”)

Q: How can I protect my investment and develop my property under this rule?
A: The simplest thing is to connect up to an existing water purveyor, which will provide water for new
year-round uses. If this is not possible, then the best insurance policy for new water users is to obtain
mitigation under a senior water right (pre-May 10, 1905) to offset your proposed use.
Additionally, a Water Budget Neutral (WBN) certificate from Ecology is required to confirm that the
mitigation is adequate. Most requests for new uses will fall under the groundwater permit-exemption
(defined in text box on page 5), in which case you must submit an application for WBN directly to
Ecology.
You can obtain mitigation under a senior water right in two ways: through a water bank, or on your own.
Water banks: You may obtain a share of a permanent senior water right from one of several water banks
serving Upper Kittitas County, and apply for a certificate of “water-budget neutrality” with Ecology (see
next page). Water rights obtained through water banking programs are put into trust and the water remains

1

A consumptive water use is one that reduces the amount of water in the water source. You can estimate the consumptive
portion of your proposed water use by using our on-line “Consumptive Water Use Calculator” at the bottom of our Upper
Kittitas Water Exchange webpage: http://www.ecy.wa.gov/programs/wr/cro/ukwtrxchng.html
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in the stream to offset any groundwater pumping associated with your property. (For available water
banks and other water bank information, see: http://www.ecy.wa.gov/programs/wr/cro/wtrxchng.html)
On your own: You also may change and transfer the use of an existing water right to a new property
through an application process with Ecology or the local Kittitas County Conservancy Board. Once you
have found a senior water right(s), then apply to Ecology for a WBN determination.
A water-budget neutral determination certifies your withdrawal will not harm the “Total Water Supply
Available” for basin irrigators, senior water users including cities and communities, the Yakama Nation
fisheries enhancements, and stream flows. Obtaining a senior water right with a priority date (effective
date) that predates May 10, 1905 for mitigation, supported by a water-budget-neutral determination by
Ecology, protects your groundwater withdrawals from curtailment in times of water shortage. This adds
tremendous value to your property and protects you from court orders and potential litigation from more
senior water users. Unmitigated groundwater users are at risk of both expensive litigation and curtailment
of their water use.
To track each water bank’s performance: http://www.ecy.wa.gov/programs/wr/cro/wb_trac.html
To follow WBN decisions: http://www.ecy.wa.gov/programs/wr/cro/kittitas_wbn.html

Q: What is the status of the groundwater study in the Upper County?
A: The United States Geological Survey (USGS) and Ecology signed an agreement on November 29,
2010 to study groundwater in the aquifers of Upper Kittitas County. The goals of the study are to:
(1) Define the hydrogeology of the study area.
(2) Provide information on groundwater occurrence and availability.
(3) Describe the potential extent of groundwater and surface water continuity.
(4) Determine the potential for impairment resulting from groundwater withdrawals.
As of July 2013, the study is on schedule to be completed by the end of the year. Some key elements –
many of which are completed -- are to:







Determine streamflow gains and losses at 44 locations. (Published in the 2011 Annual Water Data
Report at http://wdr.water.usgs.gov/wy2011/search.jsp).
Measure water-levels and inventory 196 wells, and establish a monthly water-level monitoring
network. (Published in "Groundwater levels for selected wells in Upper Kittitas County"
http://pubs.usgs.gov/ds/649/).
Sample and analyze 196 wells and 40 stream locations for geochemical signatures to learn more
about groundwater pathways and time-of-travel. (Published in “Chemical and isotopic data
collected from groundwater, surface-water, and atmospheric precipitation sites in Upper Kittitas
County, Washington, 2010–12” U.S. Geological Survey Data Series 751.)
Develop methods to estimate permit-exempt well water use.
Construct cross sections that depict the subsurface geologic units and groundwater aquifers.
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Q: What is the legal basis for Ecology’s rule halting new groundwater
appropriations?
A: The agency has the authority to halt new appropriations of groundwater, including withdrawals under
the permit exemption, when it lacks adequate information to support sound water management decisions.
The withdrawal of new appropriations may remain in place until sufficient information is available; refer
to RCW 90.54.050 (2).
Ecology has halted new groundwater withdrawals that aren’t offset, or mitigated, by an existing senior
water right because of:
 Increased development of new groundwater uses in Upper Kittitas County.
 Concerns related to total water supply and drought in the Yakima Basin.
 Uncertainty about groundwater aquifers in the upper county.

Q: Why is the rule limited to Upper Kittitas County?
A: Ecology’s rule seeks to address a specific and immediate situation where intense land use development
is occurring high in the watershed. From 2003-2007, Kittitas County created thousands of lots in
subdivisions on former railroad and forest land that historically didn’t carry water rights. Development of
these lands impacts the headwaters of the Yakima River, sensitive areas with critical habitat for resident
and anadromous fish. Flow reductions in many streams may harm fish and fish habitat, and affect
downstream senior water right users.
When considering land-use applications, the county is required to perform an environmental review under
the State Environmental Policy Act (SEPA) and make sure water is available to support new
developments under the state’s Land Use Subdivision law and the Growth Management Act (GMA).
As part of that SEPA review, Ecology submitted comments to the county raising concerns about the
potential environmental impacts to the watershed from new, unmitigated water uses. Ecology has
consistently advised the county that large developments were not eligible to rely on the permit exemption
to establish new groundwater uses, pointing to the state’s Ground Water Code (RCW 90.44.050) and a
2002 State Supreme Court decision (Campbell & Gwinn) that interpreted the permit-exemption for group
domestic uses. In the 2011 decision from Kittitas County v. Eastern Washington Growth Management
Hearings Board, the Supreme Court reaffirmed that counties must follow GMA requirements to protect
water quality and water quantity when making land use decisions.

Q: What initially prompted the agency to implement a rule?
A: In 2007, Ecology received a petition seeking the unconditional withdrawal from further use of all
unappropriated (that is, not in use through a water right) groundwater in Kittitas County until enough is
known about potential effects on senior water rights and stream flows from the development of new
groundwater uses. Ecology consulted with the appropriate legislative committees on the petition and
proposed its withdrawal.
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Ecology proposed a rule in January 2009 that would have allowed for the development of some limited
new groundwater uses. Subsequently, an opinion from the Attorney General’s office concluded that
Ecology lacked the legal authority to allow some limited new groundwater uses. However, the opinion
confirmed Ecology’s legal authority to withdraw a water source from all new water uses unless the use
was mitigated. Given Ecology’s concern about the pressure on the system from the development of new
water uses, particularly at the headwaters of the basin, Ecology exercised its authority to withdraw Upper
Kittitas groundwater from all new withdrawals unless mitigated. An emergency rule was filed in July
2009, and the final rule became effective in January 2011. For information on the rule making process:
http://www.ecy.wa.gov/programs/wr/cro/kittitas_wp.html

Q: How does the groundwater permit exemption fit into Ecology’s action?
A: Ecology’s current rule regulates all new uses of groundwater, permitted and permit-exempt. However,
because new development of groundwater in recent years has occurred primarily under the legal authority
of the permit exemption, the “on the ground” effect of the withdrawal is to curtail such development
unless backed, or mitigated, by senior
Groundwater permit exemption (RCW 90.44.050): Under
water rights.
Where a basin can no longer support new
water uses, Ecology is authorized to ban
the development of new permitted and
permit-exempt groundwater uses.

state law, groundwater pumping is allowed for certain uses
without first obtaining a water permit. These “permit-exempt”
uses are limited to a maximum of 5,000 gallons per day for
single or group domestic use; 5,000 gallons per day for
industrial use; up to ½ acre of non-commercial lawn and
garden watering; and for stock watering.

New permit-exempt groundwater uses are still subject to the doctrine of prior appropriation – first in time
has first in right. A court or senior right holder may take action to restrict a junior use if water is being
taken out of turn. Mitigation and a WBN determination protects your water use from being interrupted.

Q: Isn’t groundwater a concern in the entire Yakima Basin?
A: Because groundwater and surface water resources are interconnected, water managers are concerned
about both surface water and groundwater supplies for the entire Yakima Basin.
New groundwater-right permits haven’t been issued in the basin in nearly 20 years. In the early 1990s, the
Yakama Nation challenged the issuance of new groundwater permits to a number of orchardists in the
Moxee Valley. The case established the threat groundwater pumping may have on surface water supplies.
In the wake of this case, the State, U.S. Bureau of Reclamation and the Yakama Nation agreed to manage
water resources conservatively in the Yakima River Basin. In 1999, Ecology imposed an administrative
moratorium on issuing groundwater permits for new consumptive uses. The moratorium did not apply to
permit-exempt wells.
At the same time, the parties contracted with USGS to conduct an extensive Yakima Basin groundwater
study and develop a model demonstrating how groundwater moves from aquifer to aquifer and how it
interacts with the Yakima River. The model will continue to provide a mechanism for determining when,
where and how much groundwater pumping impacts surface water. This important tool is now available
to make scientific water management decisions in the Yakima Basin.
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Q: What do the results of the Yakima Basin groundwater study say?
A: The final comprehensive report and computer model were released in 2011 with major conclusions
that groundwater and surface water in the Yakima Basin are directly connected. It also concludes that the
Yakima Basin water is over-appropriated (that is, more water has been distributed on paper in the form of
water rights than actually exists in the river). The report, Numerical simulation of groundwater flow for
the Yakima River basin aquifer system, Washington (U.S. Geological Survey Scientific Investigations
Report 2011-5155), and multiple supporting documents are available online at:
http://wa.water.usgs.gov/projects/yakimagw/publications.htm.
The results of the comprehensive groundwater study confirm a substantial amount of water is lost to the
river because of groundwater pumping and use, and in most places there is no more water available for
consumptive use. The report estimates, on average, groundwater pumping reduces flows by 200 cubic feet
per second (cfs) by the time the Yakima River drains into the Columbia River. The impacts are significant
when compared to federally-mandated target stream flows at Sunnyside and Prosser dams, which range
from 300 to 600 cfs depending on the amount of runoff the Yakima basin generates each year.

Q: What does the future look like?
A: The sobering numbers have prompted water managers throughout the basin to add groundwater to the
mix of issues to be addressed in a greater basin-wide effort. Recent legislation provides the authorization
and funding to begin work on the Yakima Basin Integrated Water Resource Management Plan (YBIP) to
solve the basin’s water problems. Additional storage to supplement existing surface water shortfalls and
to account for current and future growth in the basin is a key component of the YBIP. Information on the
effort is available online at: http://www.ecy.wa.gov/programs/wr/cwp/cr_yak_storage.html.
Until additional water storage is available, the simplest way to get water for a new use is to connect to an
existing water purveyor. If this is not possible, then the best insurance policy is for water users to obtain
mitigation under a senior water right to offset the proposed use. This can be achieved by participating in a
water banking program or transferring a senior existing water right to a new project, and then securing a
WBN determination from Ecology. These steps will provide assurance that your water supplies will
remain intact during years of drought when water may be rationed or curtailed to other users, hence
adding immeasurable value to your property.

Q: What is the back story on water in the Yakima River basin?
A: To put all this in context, it is important to understand the history of water in the Yakima River Basin
and the basic tenet of Western Water Law, where “the first in time has first rights.”
Surface water not fully appropriated by May 10, 1905 was claimed by the U.S. Bureau of Reclamation to
support its Yakima Basin agricultural irrigation project, authorized by Congress. The Yakima Basin
Project relies on surface water stored in five Reclamation reservoirs and the recharge from snowmelt and
groundwater to supply water to its thousands of irrigation customers. This water supply supports the $1.5
billion agricultural industry encompassing Kittitas, Yakima and Benton counties. The economic benefits
of these farms are threatened when water supplies run short.
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In addition, the Yakama Nation has time immemorial rights connected to their usual and accustomed
hunting and fishing grounds, and rights related to stream flows supporting those fisheries. Stream flows
must be maintained at a level to support fish, as ordered by state and federal courts and as mandated by
Congressional act.
The Yakima River basin rights have been adjudicated and confirmed in Superior Court under the priority
system: those with the oldest water rights, predating 1905, are considered senior water rights. Those
dating after 1905 are junior and may be limited or curtailed in low water years or during drought. Junior
water users include all exempt-well uses started after May 10, 1905.

Q: What is the area covered by the rule?
A: Refer to the map below. The Upper Kittitas County rule boundaries are outlined with a dark line.
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Attachment 5
Master Trust Water Agreement between the Washington State Department
of Ecology and New Suncadia, LLC, dated December 30, 2015.

Attachment 6
Description of the current use of water rights for the Suncadia Resort,
Bullfrog Flats UGA and other water rights owned by New Suncadia, LLC.

The current use of the water rights for the Suncadia Resort, Bullfrog Flats UGA and other
water rights owned by New Suncadia, LLC:

Water Right Source

Qa (CU)

Use

Yakima River and Cle Elum River

1,161.71 AF/yr

Suncadia Resort (water rights
owned by the Suncadia Water
Company LLC)1

Yakima River and Cle Elum River

118.99 AF/yr

Bullfrog Flats UGA (in accordance
with FEIS and other agreements)2

Water Rights held for Mitigation Purposes
from the Yakima River, Cle Elum River, Big
Creek, Teanaway River, First Creek and
Swauk Creek

1,173.62 AF/yr

Held in the State Trust Water
Right Program, in accordance
with the Agreement between
Ecology and New Suncadia
(2015) for mitigation as provided
therein, and agreements with City
of Roslyn 3

1

Water Right Certificate Nos. S4-83611-J, S4-83612-J and S4-85226-J as well as Surface Water Permit No. S4-35803 and
Groundwater Permit No. G4-35804.
2
3

Water Right Certificate Nos. S4-84111-J, S4-84110, and S4-85228-J

Water Right Certificate Nos. S4-85193-J, S4-85196-J, S4-84770-J, S4-84771-J, S4-85211-J, S4-85210-J, S4-83916-J, S483893-J, S4-85212-J, S4-85213-J, S4-85214-J, S4-85215-J, S4-85216-J, S4-85217-J, S4-83717-J, S4-83718-J, S4-83719-J, S483767-J, S4-83765-J, S4-83766-J, S4-85207-J, S4-85208-J, S4-83574-J, S4-83607-J and S4-85099-J.

